NATIONWIDE MORTGAGE E ALERT©
(10-14-13)
A REMINDER OF THE STATE AND FEDERAL LAWS WHEN HIRING EMPLOYEES TO DO FHA LOANS OR JUST IN GENERAL AND THE DISCLOSURES REQUIRED IF THE EMPLOYER INTENDS TO RUN ANY KIND OF BACKGROUND CHECK ON THE POTENTIAL EMPLOYEE

FACTS

FIRST:  HUD ANNUAL CHECKS TO BE IN COMPLIANCE WITH FHA

ML 2009-38

In accordance with the HFSH Act and Mortgagee Letter 2009-31, FHA-approved mortgagees shall not be “subject to unresolved findings contained in a Department of Housing and Urban Development or other governmental audit, investigation, or review.” Therefore, all Principal Owners and Corporate Officers of FHA-approved mortgagees must confirm that their institutions and the officers, partners, directors, managers, principals, supervisors, loan processors, loan underwriters, and loan originators of their institutions who participate in FHA programs are not subject to any unresolved findings or federal lawsuits resulting from an investigation, audit, or review by the Department of Housing and Urban Development or other federal, state, or local governmental agencies, or any other regulatory/oversight entities (e.g., banking institution) with jurisdiction over the activities of their institutions and/or employees. The above referenced lawsuits and findings may include, but are not limited to, Fair Housing Act lawsuits by the Department of Justice alleging an ongoing pattern or practice of discrimination; or HUD letters of findings or charges alleging systemic violations of the Fair Housing Act; open issues in any HUD OIG audit, investigation or review; any action by HUD’s Mortgagee Review Board; the suspension, surrender, or revocation of a license of any kind (e.g., Mortgage Broker License, CPA) by a state or local jurisdiction; the imposition of fines, settlement agreements, or other monetary sanctions by a state or local entity; or any other action taken by a government agency. In addition, all Principal Owners and Corporate Officers of FHA-approved mortgagees must confirm that none of its employees or their subsidiaries are involved in investigations or reviews that may be due to an instance of fraud, embezzlement, forgery, or any other crime related to the real estate or mortgage loan industry. The Department considers matters to be “unresolved” until such time as an action is taken by the investigating entity, or the entity formally determines that no action is warranted.

In short, if there is an investigation pending, it is unresolved, that can be an issue with FHA in event of an audit. To further back this up see Mortgagee Approval Handbook 4060.1 Rev 2, Section 2-10

2-10: INELIGIBLE PARTICIPANTS (08/06)

An applicant is ineligible for approval if the mortgagee or any officer, partner, director, principal, or employee of the applicant mortgagee is:

A.   Suspended, debarred, under a limited denial of participation (LDP), or otherwise restricted under 24CFRPart 24 or 25 or under similar provisions of any other Federal agency;

B.   Under indictment for, or has been convicted of, an offense that reflects adversely upon the applicant's integrity, competence or fitness to meet the responsibilities of an approved mortgagee;

C.   Subject to unresolved findings contained in a HUD or other governmental audit, investigation, or review;

D. Engaged in business practices that do not conform to generally accepted practices of prudent mortgagees or that demonstrate irresponsibility; and

E. Under investigation for any HUD-related violation.

SECOND

In California Job related questions as to convictions are acceptable UNLESS the record is sealed or expunged.

If checking former employers it is advisable to get written consent. 

If obtaining a background check from a consumer reporting agency, Company needs to comply with FCRA. Consumer reports may include criminal background checks, workers compensation history, medical reports, driving records, reference checks , verification of education, licenses, past employment experience, credit history and general background checks.

The California act “Consumer Credit Reporting Agencies Act (CCRA) (CC §§1785.1-1785.35) applies to all employers seeking a consumer credit report., This is limited to consumers credit worthiness, credit standing or credit capacity which is used in determining eligibility for employment purposes (CC §1785.3(c))

If requesting a consumer credit report for employment purposes, the employer must notify the consumer. Best to do so in writing and have person sign a consent form that states this. (Lab. C. §1024.5) This same code section prohibits obtaining the information for employment purposes unless the potential employee is being considered for a managerial position, involves the regular access to specified personal information for any purpose other than routine solicitation and processing of credit card applications in a retail establishment or is going to have access to confidential or proprietary information.

If the employer intends to conduct an Investigative Consumer Report which is a different form than above then the employer must provide on the job application form or any other written form a check box that permits the job applicant to waive his or her right to receive a copy of the records obtained.  If no waiver is given by the applicant then the applicant must receive a copy and the employer should obtain a signed receipt within 7 days of receiving the report. If employment is denied based on the report then the applicant must still receive a copy of the report even if receipt was waived in writing.

Investigative Consumer Reports contain information generally on character, general reputation, personal characteristics or mode of living through ANY MEANS other than personal interview with applicant.

If this type of report is sought (AdvisCal Ers 1.37) the applicant must be notified of the disclosure and this disclosure must be the only thing on the document. There are specific requirements for this notice and one is the California State notice and one for the Federal credit notice.  The Federal notice must state that a  consumer credit report may be obtained for employment purposes, notice to be clear, conspicuous and in writing and be the only thing on the document.


The California state notice concerning a consumer credit report must be in writing and state the report is to be used for a specific purpose using language that is found in Labor Code Section 1024.5, give the source of the report and contain a box to check off if the consumer wants a copy. The applicant receives a copy even if previously waived if employment is denied.

The California State notice regarding the California Investigative Consumer Reporting Agency is to contain clear and conspicuous language in writing in a single document by itself stating the investigative consumer report may be obtained; permissible use of the report; disclosure may include information on applicants’ character, general reputation, personal characteristics and mode of living. The employer must also identify the agency that will conduct the investigation by name, address, and telephone. The notice must state the nature and scope of the information requested and provide a summary of the applicant’s rights under the act and a box for the applicant to check if wants a copy. In all instances obtain written consent to obtain any report. If the report or may contain medical information the written consent must spell this out.

If adverse action is taken then another notice is to be given.

The consumer report cannot contain Bankruptcies over 10 years old, lawsuits and judgments over 7 years old, tax liens that are paid over 7 years old, collection accounts over 7 years old. Records of arrest, indictment, information, misdemeanor complaint or convictions of a crime that from date of disposition, release, or parole are more than 7 years old. This is California law only. Federal laws allow some of the data.

HOWEVER, under California law employers are exempt from these restrictions if required to collect the information by a government regulatory agency before hiring applicants.

MORAL

You can see the length of the law when investigating potential employees and the reason it take time.  If you need further information on employment law including but not limited to discharging employees, discrimination, affirmative action requirements, harassment, contact Herman Thordsen or Jozef Magyar at our office.

CONSUMER FINANCIAL PROTECTION BUREAU FINES NONBANK AND BANK FOR FILING BAD HOME MORTGAGE DISCLOSURE ACT (HMDA) STATEMENTS

On October 9, 2013 the Consumer Financial Protection Bureau (CFPB) ordered Mortgage Master, Inc. and Washington Federal to pay civil penalties for violating the Home Mortgage Disclosure Act (HMDA), which requires certain mortgage lenders to accurately collect and report data about home mortgage loans. MORTGAGE MASTER WILL PAY $425,000 AND WASHINGTON FEDERAL WILL PAY $34,000 IN CIVIL PENALTIES. 

In 1975, Congress passed the Home Mortgage Disclosure Act requiring certain mortgage lenders to make loan information available to the public. Banks, savings associations, credit unions, and MORTGAGE COMPANIES MUST DISCLOSE INFORMATION about home mortgage loan applications, including information about the applications they reject. The Dodd-Frank Wall Street Reform and Consumer Protection Act transferred HMDA rulemaking authority to the CFPB and made the CFPB a HMDA enforcement agency.

Mortgage Master: According to the CFPB’s Consent Order, a CFPB exam found that Mortgage Master, a nonbank headquartered in Walpole, Mass., had significant data errors in the 21,015 mortgage loan applications it reported for 2011. The Bureau collaborated closely in its subsequent investigation with the Commonwealth of Massachusetts Division of Banks, which had also identified significant error rates in Mortgage Master’s HMDA filings. The CFPB’s Consent Order is concurrent with a Consent Order from the Commonwealth of Massachusetts Division of Banks. THE CFPB IS REQUIRING MORTGAGE MASTER TO:

· PAY A CIVIL PENALTY OF $425,000; 

· CORRECT AND RESUBMIT ITS 2011 HMDA DATA; AND 

· DEVELOP AND IMPLEMENT AN EFFECTIVE HMDA COMPLIANCE MANAGEMENT SYSTEM TO PREVENT FUTURE VIOLATIONS. 

Washington Federal: According to the CFPB’s Consent Order, a CFPB exam found that Washington Federal, a bank headquartered in Seattle, Wash., had significant errors in the 5,785 mortgage loan applications it reported for 2011. The CFPB is requiring Washington Federal to:

· PAY A CIVIL PENALTY OF $34,000; 

· CORRECT AND RESUBMIT ITS 2011 HMDA DATA; AND 

· DEVELOP AND IMPLEMENT AN EFFECTIVE HMDA COMPLIANCE MANAGEMENT SYSTEM TO PREVENT FUTURE VIOLATIONS. 

Since the CFPB’s discovery of the inaccuracies, both entities have been taking steps to improve their HMDA compliance management systems and the accuracy of their HMDA mortgage loan information.

Putting Lenders on Notice about the Integrity of Mortgage Information 
The CFPB is also issuing a bulletin today that puts the industry on notice about the importance of accurate HMDA data and effective HMDA compliance management systems. The bulletin provides transparency into how the CFPB enforces HMDA. Specifically, the bulletin:

· Discusses components of an effective HMDA compliance management system. The bulletin suggests common elements of an effective compliance system, which include employee training, internal audits to test and evaluate information accuracy, and assigning responsibility for timely and accurate reporting of the data. 

· Details factors the CFPB may consider when evaluating whether to pursue a public enforcement action for HMDA violations. The CFPB may consider various factors when determining whether to pursue a public enforcement action, including: the size of the bank or nonbank’s mortgage lending activity; the error rate; the history of previous HMDA supervisory activity, including the history of any violations; and whether the institution self-identified or self-corrected any errors. These factors, along with those listed in the Dodd-Frank Act, will be considered when determining the appropriate size of any civil penalty that the Bureau seeks. 

In assessing the different civil money penalties against Mortgage Master and Washington Federal, the Bureau considered the factors set forth in this bulletin, including, in particular, the size of each institution’s mortgage lending, their respective error rates, and each institution’s specific history of prior violations.

MORAL

Read, learn and go validate the HMDA report for 2011 to see if you measure up to being clear or being fined.  Better to spend money to review now and self correct if necessary rather than get hit with a much larger amount in a fine and still have to correct later.

INDYMAC MORTGAGE SERVICES MAY NOT FORECLOSE ON PROPERTY BY CLAIMING HOME LOAN MODIFICATION THAT IT FAILED TO SIGN AND SEND TO CALIFORNIA HOMEOWNER WAS INVALID

FACTS

In 1999, Angelica Chavez purchased a home in San Diego and refinanced a mortgage on the home in 2006.  In November 2009, Chavez defaulted on the loan. She negotiated with Indymac for a home loan modification and Indymac offered her a modification agreement under the Home Affordable Mortgage Program (HAMP).  Chavez signed and returned the agreement, complied with its requirements, and made all necessary payments.   HOWEVER, the agreement required that Indymac send her a signed copy of the agreement, which it never did.  

Indymac later refused one of her payments, foreclosed on her property and forced Chavez to move.    Chavez then filed a lawsuit against Indymac arguing that Indymac violated their agreement and wrongfully foreclosed on the property. Indymac  responded that the “statute of frauds” applied and since the agreement had not been signed by Indymac there was no agreement. The trial court agreed and gave judgment to Indymac. Chavez appealed.

The 4th District Courts of Appeal said . . .   

Reversed.  Under the statute of frauds, contracts that are covered by the requirements of the statute, such as modifications to mortgage agreements, have to be in writing and signed by any person who has obligations under the contract.  Although contracts that do not comply with these requirements are USUALLY INVALID, courts may apply other principles to prevent a party from using them to scam the contract’s other party.  Here, Indymac argued that the mortgage modification was invalid under the statute of frauds because it was not signed. HOWEVER, it was required to send Chavez either a signed copy of the modification agreement, or a notice that she did not qualify for it, but did neither.  


Given that Chavez justifiably believed that she qualified for the modification and acted accordingly, the Appeal Court concluded that principles of fairness required that Indymac not be allowed to use the statute of frauds to avoid enforcement of the loan modification agreement.  The trial court ruling is incorrect.  (Chavez v. Indymac Mortgage Services, 4th Dist. No. D0619967m 91513)

MORAL

Given that Indymac foreclosed and kicked her out I would say that Indymac is potentially looking at a lot of money in damages.  Note that in addition to the two attorneys for the plaintiff there were four “amicus” attorneys (volunteers filing briefs as “friends of the court.”)  I have heard a lot of stories similar to this and this is a good one to quote for those in modification situations that are similar.

WATCH HOW YOU CHANGE TITLE BETWEEN THE SAME OWNERS OF REAL PROPERTY IN CALIFORNIA OR YOU MAY HAVE YOUR PROPERTY REASSESSED!

FACTS

Dagmar Mikkelsen c-owned a home in Mill Valley, California with Peter, one of her two sons as “joint tenants.”  When she died in July 1997, her son Peter became the sole owner by “right of survivorship.”  Peter then created a joint tenancy of the home with his brother, James.  In November 2007, James “severed his interest as a joint tenant” owner of the home , and by Grant Deed, he changed his interest from “joint tenant” to “tenant in common.”  The Marin County  Assessor decided this was a change in ownership and thereby reassessed the property.  (Note: The old assessment was slightly based on a value of $100,631 and in November 2007 the new assessment was based on a value of $525,323.) This created an increase in  the property tax annually of $2,682.84.   James challenged the reassessment and won all the way UNTIL he got to the Courts of Appeal.  This Court held that when family members co-own a property in a “family joint tenancy”,  the termination of the joint tenancy is a change of ownership which triggers a reassessment for tax purposes.  The termination of the joint tenancy occurred when James transferred his interest in the property to himself as a “tenant in common.”  (Benson v. Marin County Assessment Appeals Bd.  13 DJDAR 13143, Rev&TaxC 60, 61, 62, 65)

MORAL

Before you mess with the title to your property, check to see what the effect will be on reassessment or your rights after the change. Termination of a joint tenancy triggers a reassessment of property taxes while creation of one does not necessarily create a reassessment.  I have seen cases where a parent has put a child on as a co-owner and then later wanted to refinance or sell and the child would not co-operate. It is better to put the property into a living trust and then you have the ability to change the beneficiaries any time you like and avoid issues.  But always check to see that the trust does not create a reassessment 

COMPLAINTS TO BUREAU OF REAL ESTATE (BRE) AND ACCUSATION FILINGS AGAINST LICENSEES WILL GO UP DRAMATICALLY STATES THIS ATTORNEY

FACTS

The Bureau of Real Estate has now set up an on-line complaint system for consumers. Go to http://enforcement.bre.ca.gov/eocs and review.  With consumers able to complain this way the likelihood of more licensees receiving calls from the BRE has improved dramatically.  If this is the case, I suggest you call us when the consumer complains to you first. By doing a simple telephone consultation about the consumer’s complaint we may be able to tell you how to best alleviate the problem before it goes to the BRE.  Once the BRE has the complaint and you get the call, you should have the person submit the information to you in writing so there is no misunderstanding and then call us.  Better preventative medicine than a serious operation on your license.

MORAL

Settle a dispute before it escalates.  Remember it is your license you are protecting.

THE INFORMATION CONTAINED HEREIN IS NOT LEGAL ADVICE.

AN ATTORNEY SHOULD BE CONSULTED IF YOU DESIRE LEGAL ADVICE.
SPEAKERS AND SPEAKING ENGAGEMENT 

	
	

	DATE:
	WEDNESDAY, OCTOBER 23, 2013

	TIME:
	9:45 A.M. – NOON      1:30 P.M. -3:30 P.M.

	LOCATION:
	ORANGE COUNTY-EXACT LOCATION TO BE ANNOUNCED TWO WEEKS BEFORE DEPENDING ON SIZE OF ATTENDANCE.

	TOPIC:
	CFPB FINAL RULES ON THE FINAL RULES PREVIOUSLY ISSUED REGARDING AMENDMENTS TO 2013 MORTGAGE RULES UNDER ECOA, RESPA AND TILA INCLUDING UPDATED DEFINITION OF LOAN ORIGINATOR

	SPEAKER:
	HERMAN THORDSEN, ATTORNEY AT LAW

	COST:
	$135 PER ATTENDEE.  REGISTRATION MUST BE IN ADVANCE AND PRE-PAID.  UNLESS CANCELLED THERE WILL BE NO REFUNDS BECAUSE OF DIRECT COSTS. LUNCH WILL BE PROVIDED. YOU MUST PRE-REGISTER BEFORE OCTOBER 10, 2013 BY CHECK OR CREDIT CARD. REGISTRATIONS AFTER THAT DATE WILL BE $185 PER PERSON.

(SUBJECT TO BEING CANCELLED- IF CANCELLED ALL PRE-REGISTRATIONS WILL BE REFUNDED.  

	
	


The Thordsen Law Firm for over 40 years represents clients in business litigation, personal injury, trusts and agency hearings among other matters.  
We have successfully represented companies and individuals in many civil matters including but not limited to those under investigation or charged with violations of licensing laws and regulations, including HUD/FHA, FDIC requests for loss paybacks on loans submitted to banks taken over by the FDIC as well as those under investigation or charged with mortgage fraud.  We develop and advise companies on audit procedures and policies to avoid violation of CFPB, HUD/FHA and state agency licensing laws and regulations such as the Consumer Financial Protection Bureau, Dodd Frank Act and federal and state mortgage fraud laws... We actively defend individuals in demands from lenders and federal agencies to buy back loans or pay for losses on loans.

We are a full service law firm. On Federal Matters we represent clients nationwide.  Our Attorneys are licensed in California and Nevada representing clients in matters where they have suffered personal injury or are in need of a fresh start by filing for bankruptcy protection or in need of protecting their assets through trusts and wills. 
The firm attorneys represent numerous clients in many areas of law including Personal Injury, trust and wills for asset protection, criminal white collar defense, defending against CALIFORNIA BRE, DBO, MLD, HUD/FHA and FDIC accusations, copyright and trademark protection, bankruptcy, defending civil suits brought against loan originators that are sued by borrowers, for repayment of losses on mortgage loans, mortgage fraud defense and general real estate matters.  Among others we are counsel to lenders, realtors, mortgage brokers in California and nationally.  We are counsel to state trade associations in California, Nevada and Arizona.

If we may serve you please contact one of our attorneys at (888)667-8529.  

Herman Thordsen, Esq.

Jozef G. Magyar, Esq.

Sean Thordsen, Esq.
Our trial lawyer for our personal injury cases is Alan Brown a member of the National Trial Lawyers Association and past president of the Orange County Trial Lawyers Association.  The National Trial Lawyers of America is by invitation only to the 100 top trial lawyers in each state. We are quite proud of Alan’s accomplishment and the fact that we may serve those of you that have been injured so that you receive just compensation for your injuries.

IF YOU WOULD LIKE TO DISCUSS LEGAL ISSUES IN NEVADA, CONSULT WITH SEAN THORDSEN LICENSED NEVADA ATTORNEY 
SCHEDULE AN APPOINTMENT WITH HIM AT 
7380 SOUTH EASTERN AVE.

SUITE 123

LAS VEGAS, NV 89123
(702) 885-9442
IF YOU WOULD LIKE TO SUBSCRIBE TO THE NATIONWIDE MORTGAGE E-ALERT AT NO COST, PLEASE SUBMIT THE FOLLOWING INFORMATION TO “THORDSEN LAW OFFICES”  MAIL OR FAX TO (714) 662-4999.  ATTN; THORDSEN LAW OFFICES, 151 KALMUS DRIVE, SUITE B-250, COSTA MESA, CA 92626.  ATTN: H. THORDSEN   
NAME:  __________________________________________
COMPANY:  ______________________________________
ADDRESS:  _______________________________________
CITY, STATE, ZIP CODE:  _______________________
TELEPHONE:   ___________________________________
E-MAIL:  ______________________________
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